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No. 4270

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Henry Wilson, F. A. Wilson and

W. T. Wilson,
Appellants,

vs.

W. R. Grace & Company (a corporation),

Appellee.

BRIEF FOR APPELLEE.

The numerous conclusions interpolated in appel-

lants' "Statement of the Case" require us to pre-

sent the facts as they appear in the record.

STATEMENT OF THE CASE.

This is an appeal by the copartners of Wilson

Bros. & Co. from a verdict rendered in the United

States District Court for the Northern District of

California by Hon. Frank H. Rudkin, Circuit

Judge, in favor of appellee W. R. Grace & Company.

The action was brought in the court below to re-

cover one-half of the gross amount of a general

average award paid to W. R. Grace & Company by



the underwriters of the SS. ''Cuzco", which had

gone ashore off the coast of Salaverry, Peru, in

February, 1917. On December 21, 1915, Wilson

Bros. & Co. chartered the SS. "Columbia" to W. R.

Grace & Company for a period of about one year,

ten per cent more or less at the rate of hire of $350

per day, said charter party providing (in part) ;

" * * * That all salvage shall be for owners*
and charterers' equal benefit."

The SS. "Columbia" was delivered to W. R.

Grace & Company, her charterers, on February 18,

1916 and the full charter period with the ten per

cent added expired on March 26, 1917, at seven

o'clock P. M. (64).* On February 24, 1917 the

vessel left Antofagasta, Chile bound, on her last

voyage for San Francisco, and under normal steam-

ing would have arrived in San Francisco on March

17, 1917 (114), or' well within the charter period.

On this return voyage, however, the "Columbia"

was ordered to go to the assistance of the SS.

"Cuzco", which had gone ashore at Salaverry, Peru.

The "Columbia" arrived at Salaverry on March 1,

1917, and stood by until March 22nd, when she left

the "Cuzco" and proceeded on her voyage to San

Francisco, where she arrived, and was delivered to

her owners, at 12:30 P. M. on April 12, 1917 (78)

(the actual date of delivery is a period of sixteen

days, seventeen and one-half hours in excess of the

ultimate charter period) (78).

Figures in parentheses refer to pages in apostles.
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The "Columbia" was held off the port of Sala-

verry pursuant to an agreement between W. R.

Grace & Company, her charterers, and the repre-

sentatives of the underwriters interested in the

SS. "Cuzco" whereby the latter agreed to pay the

sum of $1000 per day for the time actually spent by

the "Columbia" in standing by the wrecked vessel

(110 and 121). It was believed at the time this

agreement was entered into that said sum would be

sufficient to cover all of the expenses of the vessel.

Subsequent events, however, showed that this was

not correct, and when the final adjustment of the

general average of the "Cuzco" was prepared, the

underwriters refused to pay several items of ex-

pense incurred by Grace & Company, viz., fuel oil

and time lost by the fouling of the "Columbia's"

bottom while standing by in the tropical seas off

Salaverry. The amount actually paid by the under-

writers to W. R. Grace & Company was the sum of

$21,472 (120-122).

Throughout the entire period that the "Colum-

bia" was standing by the "Cuzco", frequent confer-

ences were held between Gale H. Carter of W. R.

Grace & Company, and A. B. Johnson of Wilson

Bros. & Co. with respect to the return of the vessel

and a settlement of account. Wilson Bros. & Co.

had sold the vessel to the Hammond Lumber Com-

pany and were desirous of closing all outstanding

accounts (51-53). Grace & Company, however,

had not received compensation for their expenses

in maintaining the "Columbia" at Salaverry and
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could not obtain reimbursement until the general

average of the "Cuzco" had been finally adjusted

and settled. Wilson Bros. & Co. refused to wait

for their share of the money until the adjustment

was completed, and demanded immediate payment.

These negotiations terminated in the payment by

Grace & Company to Wilson Bros. & Co., in full

satisfaction and settlement of all claims, of the sum

of $11,626.79 on April 24, 1917 (105).

STATEMENT OF ISSUES.

Under the heading "Errors Relied Upon", appel-

lants, in their opening brief, have set forth the

principal issues raised by the affirmative defenses

in the answer of W. R. Glrace & Company, which

were upheld in the lower court, viz.

:

1. That appellants' claim has no merit in that

the expenses of W. R. Grace & Company were far

in excess of the amount recovered in general aver-

age, and there was, therefore, no net salvage to be

divided with the owners of the vessel (20-21).

2. That all claims of any kind whatsoever be-

tween Wilson Bros. & Co. and W. R. Grace & Com-

pany arising out of the charter party of the "Co-

lumbia" were settled and compromised in full by an

oral agreement between Gale H. Carter of W. R.

Grace & Company and A. B. Johnson of Wilson

Bros. & Co., wherein and whereby Wilson Bros. &

Co. agreed to, and did, accept the sum of $11,626.79

in full satisfaction and settlement (21-23).



3. In addition to the above defenses, W. R.

Grace & Company denies that it received any

salvage whatsoever, admitting however that it did

receive the sum of $21,472.00, as part of a general

average aw^ard not within the contemplation of the

charter party (19). This defense the lower court

did not deem necessary for consideration in view of

its finding upon the other issues.

Before discussing the foregoing contentions, there

is one preliminary matter to which we wish to call

the court's attention, viz.: that since the finding of

the lower court that the claim of Wilson Bros. &

Co. had been settled on April 24, 1917, ivas based

upon conflicting oral testimony of witnesses before

the trial judge, the judgment cannot be set aside

upon appeal.

PRELIMINARY CONSIDERATION.

THE LOWER COURT FOUND THAT ON APRIL 24, 1917 WIL-

SON BROS. & CO. AND W. R. GRACE & COMPANY EN-

TERED INTO AN ORAL AGREEMENT OF ACCORD AND
SATISFACTION OF ALL CLAIMS FOR SALVAGE OR
OTHERWISE ARISING OUT OF THE CHARTER PARTY
OF THE SS. "COLUMBIA". THIS FINDING WAS
BASED UPON CONFLICTING ORAL TESTIMONY OF TWO
WITNESSES PERSONALLY BEFORE THE TRIAL JUDGE
AND IS, THEREFORE, CONCLUSIVE UPON THE APPEL-
LATE COURT.

The answer of W. R. Grace & Company to the

libel filed in the court below set up the existence of

an agreement of compromise and settlement between

the parties of all claims arising out of the charter

party of the SS. "Columbia", as follows:
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" * * * that it was then and there agreed by
and between said parties that respondent should
pay to said libelants and/or their predecessors
m interest the sum of $500 per day over and
in addition to said sum of $350 per day, or
approximately $850 per day for said detention
of said SS. 'Columbia' off said Port of Sala-
verry, Peru, resulting in said overlap of said

charter hire ; that it was agreed by and between
said parties at said time that said payment
should be in full of all claims of said libelants

and/or their predecessors in interest and/or
the managing owners of said vessel against

said respondent by reason of the detention of

said SS. 'Columbia' off said port of Salaverry

and the consequent overrunning of the j^eriod of

her said charter hire; that said respondent did

on, to wit, the 24th day of April, 1917, pay to

said libelants and/or their predecessors in in-

terest as such managing owners of said SS.

'Columbia' the sum of thirteen thousand, eight

hundred forty-two and 12/100 ($13,842.12)

dollars; that said sum was thereupon accepted

by said libelants and/or their predecessors in

interest, said Wilson Bros. & Co., as managing
owners of SS. 'Columbia' without protest or

further claim and as a final and complete settle-

ment of said parties of all of their claims

against said respondent by reason of the deten-

tion of said vessel while standing by SS. 'Cuzco'

off* said port of Salaverry, Peru, and the conse-

quent overrunning of said period of charter

hire; that by reason thereof the claim and de-

mand of said libelants alleged in the libel herein

was on said 24th day of April, 1917, fully satis-

fied, compromised and discharged and said

respondent released from all further liability

whatsoever" (22-23).

On the trial in the court below, Grale H. Carter

testified positively that libelants' claim for salvage



under the charter party had been included in the

final settlement. Libelants' witness denied this and

the testimony was substantially conflicting. The

trial court held in favor of respondent, W. R.

Grace & Company, saying:

"It thus appears that the claim of settlement

and compromise is neither unreasonable nor im-
probable" (136).

"For these reasons and from a consideration

of all the testimony, I am constrained to hold
that there is little or no merit in the claim as

presented; that the claim, if any, was included

in the final settlement and that the present suit

was largely an afterthought" (italics ours)

(137).

In respect to the conflicting testimony given in

open court, the trial judge said

:

"The testimony of the two witnesses to the

final settlement was given nearly seven years

after the settlement was made and this fact of

itself weakens, in a measure, the force of their

testimony. The testimony of the representative

of the respondent was clear and positive that

all claims arising out of the charter-party were

included in the settlement, while the recollection

of the representative of the libelants was some-

what hazv and his testimonv rather indefinite"

(137).

Under these circumstances, the rule is well settled

in the circuit courts of appeal that the judgment of

the trial court will not be set aside.
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In Alaska Packers' Ass'n. v. Domenico, 117 Fed.

99; 54 C. C. A. 485 (9th C. C. A.), Judge Ross

stated (p. 101):

"The evidence being sharply conflicting in
respect to these facts, the conclusions of the
court, who heard and saw the witnesses, will

not be disturbed. The Alijandro, 6 C. C. A. 54,

56 Fed. 621 ; The Lucy, 20 C. C. A. 660, 74 Fed.
572; The Glendale, 26 C. C. A. 500, 81 Fed. 633;
The Coquitlam, 23 C. C. A. 438, 77 Fed. 744;
Gorham Mfg. Co. v. Emery-Bird-Thayer Dry
Goods Co., 43 C. C. A. 511, 104 Fed. 243."

In Donovan v. New York Trap Rock Co., 271

Fed. 308, Judge Hough of the Second Circuit Court

of Appeal said (p. 309)

:

" * * * After hearing in open court much
contradictory and irreconcilable evidence from
eight witnesses, the District Judge held this

employee of libelants negligent, and such negli-

gence the proximate cause of disaster.

No litigation has been presented of late more
plainly requiring application of the rule laid

down from The Albany, 81 Fed. at page 968,

27 C. C. A. 28, to The Bern (C. C. A.) 261

Fed. 995, to the effect that where a narrow
issue of fact was presented by the oral testi-

mony of men whose mien and bearing justly

had weight with the judge who saw them, we
will not disturb the result, even though the

printed page alone might lead us to a different

conclusion."

The record on appeal fully supports our plea for

the application of this settled rule.



Argument.

I.

APPELLANTS' CLAIM HAS NO MERIT IN THAT THE EX-

PENSES OF W. R. GRACE & COMPANY WERE FAR IN

EXCESS OF THE AMOUNT RECOVERED IN GENERAL
AVERAGE, AND THERE WAS, THEREFORE, NO NET
SALVAGE TO BE DIVIDED WITH THE OWNERS OF
THE VESSEL.

The clause in the charter party providing- "that

all derelicts and salvage shall be for owners' and

charterers' equal benefit" is clear and unambigu-

ous. The clause has been before the courts on

numerous occasions, and its construction may there-

fore be said to have been settled by law.

A, Appellants' Contention That Salvage Belongs to the

Owner of the Vessel and Not the Charterer Is Without

Foundation in Law.

The lower court held that as a matter of law W.

R. Grace and Company was entitled to deduct the

expenses incurred by the detention of the SS. "Co-

lumbia" at Salaverry and that in fact such ex-

penses were equal to, if not in excess of, the amount

received from the underwriters (134 and 136). Ap-

pellants' first contention that salvage belongs to the

owner and not to the charterer (App. Br. p. 12) is

not supported by the authorities. It is, on the con-

trary, well settled that the charterer has the same

risks in a salvage enterprise as the owner and is

subject to the same discomforts and loss of the use

of the vessel, and that, even in the absence of any

provision in the charter party, the charterer as well
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as the owner is entitled to participate in a salvage

award.

Re Johnson Lighterage Co., 240 Fed. 435, and

248 Fed. 74.

B. The Contention That No Deduction of Appellee's Ex-

penses Should Be Allowed on the Theory That There

Was a Conversion of the Vessel, Was Not Raised in the

Court Below.

The trial court held (135) :

"Something has been said about the conver-

sion of the steamship and other matters because

of the deviation, but the action was brought on
the charter-party to recover one-half of the

salvage received by the respondent, and that

theory of the law is controlling now."

The rule of law applicable is so well settled that

an extended citation of authorities seems unneces-

sary.

In 4 Corpus Juris, p. 701, it is stated:

"When a party relies, in the trial court, upon
a certain ground of action or defense, he is

bound thereby and will not be allowed to as-

sume, in the appellate court, any position which

is inconsistent therewith; nor will he be heard

to question the propriety or validity of his

course in that behalf."

In 3 Corpus Juris, p. 718, it is said:

"One of the most important results of the

rule that questions which are not raised in the

court below cannot be raised in the appellate

court is that a party cannot, when a cause is

brought up for appellate review, assume an

attitude inconsistent with that taken by him at
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the trial, and that the parties are restricted to

the theory on which the cause was prosecuted or

defended in the court below."

The libel hied by appellants alleges:

"V. * * * That for the salvage services so

rendered respondent charterer of said steam-
ship 'Columbia', received from the parties in-

terested, in the salvage of said 'Cuzco', and her
cargo, the sum of One Thousand Dollars

($1000) per day for the time while she was
standing by, being a total sum of $24,305.54.

"VI. That thereupon libelants became and
are entitled to one-half of said sum of $24,-

305.54, or the sum of $12,152.77" (8).

Mr. Johnson, the chief witness for appellants tes-

tified that this suit was brought to recover for sal-

vage money paid W. R. Grace & Co.

"Q. In what way did you find out that W. R.
Grace & Co. received salvage'?

A. It was brought out in the evidence at

that trial.

Q. You were a witness at the trial, were
you?

A. Yes, sir.

Q. Was that the first time you knew any-

thing about it?

A. It was the first time I ever knew any-

thing about it.

Q. And then the result of that tvas this suit?

A. Yes" (italics ours) (50-51).

"Q. You were aware that in this Govern-
ment form of charter-party was contained this

clause in respect to salvage, were j^ou not, at

that time?
A. I was.

Q. If you had been paid the $3000 a day
that was demanded of Grace bv vou in that let-
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ter, would you still have contended that you

were entitled to salvage?

A. I think I would" (54)..

In any event there are at least two good and

sufficient reasons which dispose of the alleged con-

version.

First : The master of every vessel is required by

law to go to the assistance of a vessel in distress and

stand by for such help as he may render.

Act of August 1, 1912, c. 268, Sec. 2 (7 Comp.

Stat., p. 8512) ; 37 Stat. 242; U. S. Compiled

Statutes, Sec. 7991:

"The master or person in charge of a vessel

shall, so far as he can do so without serious

danger to his own vessel, crew, or passengers,

render assistance to every person who is found
at sea in danger of being lost; and if he fails to

do so, he shall, upon conviction, be liable to a

penalty of not exceeding one thousand dollars

or imprisonment for a term not exceeding two
years, or both."

The provision in the charter party that all salvage

shall be for owners' and charterers' equal benefit

has the effect of making the parties joint ad-

venturers {The Kanawha, 254 Fed. 762, p. 764)

and it may therefore be considered an express term

of the charter that the vessel should engage in

salvage service.

Second: The detention of the "Columbia" off

Salaverry was legally an act of the owners and not

of W. R. Grace & Company, as the vessel was at all

times under the direction and control of Wilson
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Bros. & Co. by and through their agent, Capt.

Allen. The charter party was in form a Govern-

ment Time Charter (6—Art. Ill of Libel.) The

charter therefore constituted a freighting agree-

ment and not a demise of the vessel.

The Claveresk, 264 Fed. 276, p. 280.

Under a demise charter the vessel is in the control

of the charterer, but under the form here in ques-

tion the ship was at all times in the absolute control

of her owners, Wilson Bros. & Co.

The Edgar H. Vance, 284 Fed. 56, p. 60;

The Beaver, 219 Fed. 139;

The Santona, 152 Fed. 516.

Mr. Johnson, of Wilson Bros, was informed of

this fact by the Hammond Lumber Company when

demand was made for the return of the SS. "Co-

lumbia" as per their letter of March 20, 1917, read-

ing in part as follows (71) :

"We wish at this time to state our position

this plainly to you as we would be reluctant at

a later time to attempt to enforce such claims

against you were you not advised now while

there may possibly yet be time for you to act so

as to render less likely the existence of some of

the unhappy consequences we have suggested.

We Wish to direct your attention to the fact

that the said charter-party of the steamer 'Co-

lumbia' does not constitute a demise of the

vessel. Under it you retain control of the

vessel and of her movements save in those in-

stances where such pow^r has been specifically

surrender to the charterers. The act of the

Master of the steamer 'Columbia' in suffering

the vessel to be employed by charterers either

in a service not authorized by the charter-party
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or in directing her movements so as to result

in defeating delivery of the vessel to you with-
in the time provided by the charter-party is, in

the eyes of the law, your act and you, of course,

have it and have had it in your power to direct

the Master to proceed from Salaverry to the

port at which delivery of the steamer under the

charter-part}^ is to be made to 3^ou. If you
have not directed or do not so direct the Master,
the consequences flowing from the unauthorized
use and detention of the vessel are, of course,

yours. '

'

C. Charter Hire Is a Necessary Expense Connected With
Salvage Operations and Appellee Is Entitled to Deduct

the Amount of Such Hire Together With Other Ex-

penses Incurred From the Payment Made by the Under-

writers.

Appellants' brief, pp. 24-28 sets forth a subtle

argument in support of the contention made on the

trial that the owners of the "Columbia" were en-

titled to recover one-half of the gross amount re-

ceived without any deduction for appellee's ex-

penses. The trial court dismissed this contention in

the following language of the opinion (134) :

"The contention of the libelants that they are

entitled to recover one-half the gross sum re-

ceived by the respondent without any deduc-

tions for expenses incurred is, in my opinion,

untenable. The injustice of such a claim is

made manifest by the record before the court.

The ^Columbia' incurred little or no hazard of

any kind, and the assistance rendered was negli-

gible. The chief element in any allowance for

salvage, would, therefore, be the reasonable

value of the use or hire of the salving vessel,

and if the respondent is required to pay the

libelants the full value of such use or hire

after the expiration of the charter period, and
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is then compelled to pay one-half the allowance
in the general average for and on account of

salvage, the result is apparent. It seems clear,

therefore, that all extra expenses should be de-

ducted before a division is made."

It is unnecessary to discuss this question further

in view of the express holdings of the court that

the clause in question refers to net salvage, and

that therefore the charterer is entitled to deduct

all his expenses incurred in the earning of the

salvage and that the balance only is to be divided

with the owner.

In Booker v. The PocMington SS. Co. (1899) 2

Q. B. 690,—

"A charter party provided (clause 2) that

the shipowner should maintain the chartered

vessel (the SS. 'Pocklington') in a thoroughly

efficient state for and during the service. Clause

6 provided that if any damage prevented the

working of the vessel for more than twenty-

four hours, the hire should cease. By clause 13

the vessel had liberty to tow and assist vessels

in distress, and to deviate for the purpose of

saving life or property. By clause 20 all dere-

licts and salvage were to be 'for owners' and
charterers' equal benefit.' The shipowners ob-

tained an award in the Admiralty Court for a

large sum for salvage services rendered by the

'Pocklington' in towing another vessel in dis-

tress. Through performing those services the

hull, engines, and towing gear of the 'Pockling-

ton' were strained, and damaged, and she in-

curred expenses and losses attributable to the

salvage services in respect of repairs, the costs

of gear used in towage, loss of hire for several

days whilst she was under repair, and other

matters. In an action by the charterers against



16

the shipowners to recover a moiety of the sal-

vage earned by the ^Pocklington': Held, that
the defendants were entitled to deduct from the
amount awarded by the Admiralty Court all

such losses and expenses incurred by them (in-

cluding loss of hire) as were attributable to the
salvage services, and that the balance only
ought to be divided between themselves and the
plaintiffs."

In The Kanawha, 254 Fed. 762, 166 C. C. A. 208

(2nd C. C. A.), the charter party (as in this case)

contained the usual breakdown clause, and provided

charterers should pay for fuel and hire except as ex-

empted by breakdown clause and that "all derelicts

and salvage shall be for owner's and charter's equal

benefit, after deducting owner's and charterer's ex-

penses and crew's proportion." The lower court

allowed the value of fuel to the charterer but de-

ducted the charter hire from the award. The Circuit

Court of Appeal held that both charter hire and fuel

were expenses to be added to the award, and the

balance only was to be divided. The court said

:

"The parties have recognized the right of the

charterer to intervene as a party pro interesse

suo, and the court has allowed it a recovery for

the coal and charter hire. Expenses may be
included in the award or added to the award,
as the court sees fit. These are all matters of

discretion, depending upon the circumstances
of each case. In this particular case the Dis-

trict Judge allowed both the cost of the coal and
the cost of the time employed in the service.

We see no difference between them. Both were
expenses which would not have been incurred,

but for the delav of 10 days occupied in per-

forming the salvage services. Therefore in

this particular case, while adopting the items
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and amounts as found by the District Judge, we
will allow the item of charter hire as a direct

expense, like the item of coal payable to the

charterer, and add it to, instead of deducting
it from the salvage award. Let the decree be

as follows:

Salvage $18,000.00

Owner's expenses 1,960.47

Charterer's expenses 7,257.35

Costs 379.45

Total $27,597.27

Deducting from this amount

—

For the master and the crew 4,500.00

For the owner's expenses.. 1,960.47

For the charterer's expenses 7,257.35

For costs 379.45 14,097.27

The balance of $13,500.00

to be qually divided between the owner and the

charterer. '

'

D. The Expenses of W. R, Grace & Company Arising Out

of the Detention of the SS. "Columbia" Exceeded the

Amount Recovered from the Underwriters.

At the time the general average adjustment was

prepared, W. R. Grace & Co. made claim for the fol-

lowing expenses which were incurred by reason of

the detention of the SS. "Columbia" at Salaverry

(97-98) :

"Statment re time lost bv 'Columbia' (pages
670, 672 and 673 State of iSleneral Average).
$28,741.80 Grace Steamship Co.

Time lost by SS. 'Columbia' in diverting

from her course and standing by SS. 'Cuzco,'

stranded at Salaverry, Peru, 21st February,
1917. Course as scheduled. Antofagasta to

San Francisco, 4768 miles. Course as taken

:
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Antofagasta to Salaverry..l059 miles

Salaverry to Talara 289 miles

Talara to San Francisco 3505 miles

4853 miles

Loss by deviation 85 miles

At average speed of 9% miles per hour or

230 miles per day, 8 hours, 57 minutes.

From arrival at Salaverry 9 :30 A. M.
1st March, to time of abandoning
position standing by SS. 'Cuzco'

8:50 P. M. 22nd March, 21 days
11 hours 20 minutes. Time lost be-

tween Talara and San Francisco
on account of reduced speed due to

foul bottom acquired in standing

by SS. 'Cuzco,' figured on basis of

difference between average speed
of 230 miles per day and 198 miles

per day as averaged on this run, 32

miles less per day for 17 days 16

hours 20 minutes, 2 days 11 hours
3 minutes, or a total of 24 days,

7 hours 20 minutes, at $1,000 per

day - $24,305.54

Fuel oil consumed during
the three periods shown
above, 8 hours 57 min.

at 130 brls. per day 48.48 brls.

21 days 11 hrs. 20 min. at

37.73 brls. per day 810.00 brls.

2 days 11 hrs. 3 min. at

113 brls. per day 278.02 brls.

(Rates of consumption as

per engineer's log) 1136.50 brls.

At 6.7 brls. per ton—169.63 tons at

110/— per ton, £932.19.4 at

4.75% 4,436.26

$28,741.80
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E. C. O'Dea, witness on behalf of respondent, tes-

tified (116):

''The Witness (reading). 'Over-run char-

ter hire paid to Wilson Brothers from 7 A. M.
March 26, 1917, to 12 :30 P. M. April 12th, 1917,

at $25,650 per month, $13,842.12.'

Had there been no detention at Salaverry,

'Columbia' would have arrived at San Fran-
cisco March 15, 1917, in which event our pay-

ment of charter hire to Wilson Brothers would
have ceased on this date instead of March 26th,

1917, expiration of charter, a saving of eleven

days at $350. $3850.

We would also have saved fuel oil consump-
tion of $4,436.26.

Purser Sullivan, 24 days at $100 per month,
$80.00.

Mr. Hengstler. What does that mean?
The Witness. We were paying the purser

on the ship, Mr. Hengstler.

Mr. Hengstler. Well, it does not mean
much difference. It is all objected to on the

ground it is irrelevant and immaterial.

The Witness (continues reading) : Freight
Clerk Kinder, 24 days at $50 a month, $40.

Extra meals to wireless, waiters, pursers, and
so forth, 24 davs at $100 per month, $80.

The total of these amounts is $22,328.38.'
"

The testimony is fully supported by the docu-

ments now in evidence, viz.

:

(1) Payment of $11,626.79.

See account rendered Wilson Bros, by Grace &

Co. (104).

(2) Saving of 9 Days at $350.00—$3,150.00.

(a) The SS. "Columbia" left Antofagasta Feb-

ruary 24, 1917.
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(b) Her average speed per day was 230 knots

(97).

(c) The distance between Antofagasta and San

Francisco is 4768 miles.

(d) On her voyage speed of 230 knots the SS.

"Cohimbia" would therefore have made the entire

trip in 20 days and 17 hours.

(e) Twenty days and 17 hours from February

24, 1917, 12:10 P. M. (Date of sailing from Anto-

fagasta, March 17, 5 A.M.).

This date, therefore, March 17th at 5 A. M., is

the date the vessel would have arrived in San Fran-

cisco had she not deviated to Salaverry. As the

charter party did not expire until March 26th at

7 P. M., Grace & Co. would have saved the normal

charter hire paid for this period, viz., a saving of

9 days at $350.00 per day, or $3,150.00

(3) Fuel Oil Saving.

The general average statement (98)

shows the actual amount of fuel oil con-

sumed by the SS. "Columbia" by reason

of the deviation to Salaverry. These fig-

ures have been checked with the Engi-

neer's Abstract of Log and are correct.

The actual amount paid by Grace & Co.,

however, was $25.00 per ton instead of

110 shillings, and therefore the actual

amount to be deducted is the sum of $4,240.75
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(4) The various small items of extra

meals and overtime to the persons aboard

ship paid out by Grace & Co. are certified

to by the accountant for W. R. Grace & Co.

(116) 200.00

The total expense of Grace & Co. was

therefore the sum of $21,432.87

As against this, Grace & Co. actually

received (117 and 120-122) 21,472.00

An apparent balance of 39.13

perhaps exists which, however, would be more than

covered by petty items such as cables, etc., as to

which it was not considered necessary to cumber the

record in this case.

In accordance with the rule announced in the

foregoing authorities, ''net salvage" only is to be

divided, deducting from the award all of the char-

terer's expenses. Grace & Co.'s expenses should

therefore be deducted from the amount received

and only the balance (if any) divided between the

parties hereto.

Appellants' contention (App. Br. p. 24) that

Grace & Co. should have collected $28,741.80 through

the general average adjustment ignores the pur-

pose and effect of a general average statement. The

statement as finally drawn up by the average ad-

justers (in this case Wilcox, Peck & Hughes) may
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or may not be assented to by the underwriters or

the cargo owners.

The Alpin, 23 Fed. 815

;

The Santa Anna Maria, 49 Fed. 878

;

The Santa Anna, 154 Fed. 800.

The statement is therefore nothing more nor less

than a bill presented to the interested parties which

they may, or may not, pay as they choose. In this

case, the underwriters allowed Grace & Co. $1000 as

agreed upon for the services of the SS. "Columbia",

but refused allowance for the other items of expense

incurred (120-122).

Grace & Co., in fact, could not have collected any

salvage award whatsoever from the owners of the,

SS. "Cuzco", since the SS. "Columbia" was of no

real service—the rule being that salvage is only

awarded when the service is successful.

The Sabine, 101 U. S. 384; 25 L. Ed. 982;

The Connomara, 108 U. S. 352; 27 L. Ed. 751;

2 Sup. Ct. 754.

The SS. "Cuzco" was eventually salved by the

efforts of the salving tug "Nemesis" (General Av-

erage Statement, pp. 177-179). We fail to find any

reasonable ground for the contention that for said

salvage services Grace & Company should have col-

lected from the owners of the SS. "Cuzco" and

then divided with Wilson Bros., or, in the absence

of such collection, that Grace & Company should

be held as a trustee for Wilson Bros, for one-half

of the salvage money.



23

The foregoing statement also shows appellants^

contention (App. Br. p. 27) that the trial court

failed to allow credit for the owners' expense to be

without merit, since W. R. Grace & Company paid

the full charter hire of $350 per day for each and

every day that the vessel was detained oif Sala-

verrv.

11.

APPELLANTS SETTLED ALL CLAIMS AGAINST W. R. GRACE
& COMPANY ARISING OUT OF THE CHARTER PARTY
ON THE SS. "COLUMBIA" IN APRIL, 1917, INCLUDING
THE SALVAGE ACCOUNT UPON WHICH THIS ACTION
IS FOUNDED.

It is alleged in the answer of W. R. Grace &
Company (21-22) that an oral agreement was en-

tered into between W. R. Grace & Company and

Wilson Bros. & Co. whereby it was mutually under-

stood and agreed that the SS. "Columbia" had

overrun her charter period by sixteen and one-half

days and that the overlap was caused by her deten-

tion at Salaverry. All claims arising out of said

detention and the consequent overlap were lumped

into one hodgepodge and forever settled and com-

promised. As a result, W. R. Grace & Company
paid to Wilson Bros. & Co. the sum of $11,626.79

(104).

As we have pointed out (supra, p. 7), the trial

court found that such an agreement had in fact been-

entered into and based its finding upon a consider-
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ation of ^^all of tlie testimony'' (137). We think

the record fully supports the existence of this agree-

ment of compromise and settlement.

Gale H. Carter of W. R. Grace & Company testi-

fied that from the time the SS. "Columbia" was

ordered to Salaverry until her delivery to Wilson

Bros. & Co. he had almost daily negotiations with

Johnson of Wilson Bros. (72 and 101). Johnson

was at all times kept fully informed of the situa-

tion. Wilson Bros., however, had sold the vessel to

the Hammond Lumber Company and were anxious

to settle all outstanding accounts (51-52), The nego-

tiations for settlement apparently commenced about

March 9, 1917, when Wilson Bros, made a demand

for $3000 per da}^ for each day that the vessel was

detained at Salaverry, and Johnson on this date

addressed the following letter to Grace & Company

(53-54) :

"We beg to advise you that this charter

expires on the 18th day of this month, and we
understand you have held this steamer at Sala-

verry, Peru, since March 1, 1917, you having
previously advised us that this steamer had
sailed from Antofagasta, a port south of Sala-

verry, for San Francisco, about the 20th of

February, and that she was due here on the

14th instant. In order that you may under-
stand our position, we herewith make formal
demand upon you for detention at Salaverry,

Peru, of this steamer, the sum of $3000 for each
and every day this vessel is so held, Government
form of Charter.

Yours truly,

Wilson Bros. & Co.

by A. B. Johnson."
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As a result of this letter, Grace & Company wrote

Lloyds' agents at Lima (in part) (89) :

''Cable has been received from our San
Francisco office to advise that the 'Columbia'
has been sold delivery on arrival at San Fran-
cisco and that if she does not proceed, imme-
diately damages will be demanded by owners.
Our San Francisco House also advise that Own-
ers demand $3000.00 per day but that in their

opinion they can collect at least $1000.00.''

The underwriters had agreed to pay Grace &
Company for the use of the SS. "Columbia" .the

sum of $1,000 per day, while Johnson and Carter

were endeavoring to come to some like agreement

in San Francisco (102).

So far, the testimony discloses at least two facts,

the existence of which cannot be questioned:

1st. Johnson wanted his money on account

of the SS. "Columbia" immediately.

2nd. Carter did not want to pay until the

underwriters had settled through the general

average adjustment of the SS. "Cuzco" (83).

Carter testified:

"Mr. Hengstler. Pardon me, Mr. Carter.

That is now in April, isn't it I It is a different

set of conversations you are speaking of now?
A. Well, the conversations were almost, I

think, either on the phone or in my office. I

saw Mr. Johnson nearly every day during this

whole period. Of course, the period started

from the arrival of the ship, but it went on
until she finally came in. I think I saw him
almost daily. In fact, we frequently went to
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lunch together. I have lost the thread of where
I was before.

Mr. Moore. Will you read the answer, Mr.
Reporter *?

(The reporter reads the answer as follows:
' A. Well, yes ; I advised Mr. Johnson not to

hold us up, you might sav, for a settlement at

this time—') (102).
The Witness (continuing). I advised Mr.

Johnson, or I suggested to Mr. Johnson that he
leave this reimbursement, or, rather, the reim-
bursement which would accrue to his vessel

—

the 'Columbia', to be recovered under the

general average, but this he did not want to

do, stating that he wanted the entire matter of

the vessel settled at once.

Q. When Mr. Johnson stated to you that he
did not want to await the allowance under the

general average, but wanted a settlement at that

time, what did you finally do?
A. Settle with him at the rate we agreed on.

I have forgotten the exact amount, but it was
about $850 a day (103).

Q. And this amount that was allowed for,

of $855 a day, if that was the amount, was that

in accordance with the then prevailing rate of

charter hire for vessels of that class?

A. Presumably, yes. Our entire argument
was based on what was the then value of such

a ship. Of course, rates were changing a great

deal, and there were not many vessels left to

be chartered, which made quite a room for ar-

gument between Mr. Johnson and mvself as to

what was the proper rate to pay him" (103-

104).

Mr. Johnson testified (52) :

''And don't you recall that you said to Mr.

Carter: No, you were selling the boat, and yoii

wanted to close out your accounts and get rid

of the matter at that time?
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A. Well, that is a very difficult thing to
answer, conversations that we had seven or
eight years ago with reference to a settlement.
Naturally, anyone, when they perform their

contracts, they want a settlement, and I had
been very persistent continually for the 22 days
with Mr. Carter and W. R. Grace & Co., not
only writing them letters, but I telephoned to

them every day that we wanted our vessel

released.
'

'

At the same time the testimony discloses undis-

puted facts which lead inevitably to the conclusion

that the salvage claims as well as the overlapping

of the charter party was compromised and settled

when the final agreement between Carter and John-

son was reached. Johnson knew that the overlap-

ping of the charter hire was caused bv the detention

of this vessel at Salaverry, and knew, or must have

known, that the underwriters would not allow Grace

& Co. $1000 per day for the mere negligible services

which the SS. "Columbia" actually rendered to the

SS. "Cuzco". The underwriters knew of Wilson's

claim of $3000 per day and knew that their agree-

ment was based primarily upon the amount Grace

would have to make good to Wilson for the deten-

tion of the vessel (see letter of Grace & Co., 88-95).

Under these circumstances, Johnson's evasive an-

swers to the questions of counsel for Grace & Co.

must be regarded as an admission that the salvage

claims were included in the claim for the charter

party overlap.
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Mr. Johnson testified (54-55) :

'' Q. Is it not a fact, Mr. Johnson, that at that
time you expressed yourself to Mr. Carter that
you were not interested in the salvage, and that
you had sold the vessel, and that you wanted to

settle up your accounts with W. R. Grace & Co.
in regard to her detention?
A. Do you say that I told Mr. Carter I was

not interested in the salvage?

Q. Yes, either that or in substantially that
form, that you wanted a settlement with them
now, and were unwilling to wait and see what
award there might be in respect to salvage?

A. Previous to the time that the vessel ar-

rived home Mr. Carter made the suggestion

that he pay us for lapse of charter hire $850 a

day or $26,000 a month.
The Court. That is not responsive to the

question. Read the question, Mr. Reporter.

(Question read by the reporter.)

A. After she arrived home, do you mean,
Mr. Moore ?

Mr. Moore. Yes.
A. That was not my idea at all, after the

vessel had been held there over her time.

Q. You were pressing him for a settlement

at the time the vessel arrived home, were you
not?

A. Pressing him?
Q. Yes.
A. Oh, I don't tliin'k so.

Q. Well, repeatedly asking him for one?

A. I don't remember when the settlement

was made. It was probably two or three weeks

after the vessel got here.

Q. During that time had he not suggested

to you that you could wait and see what the

award to the vessel would be under the general

average ?

A. / don't rememher any such suggestion

being made to me."
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Mr. Carter of W. R. Grace & Company, on the

other hand, testified (in his deposition, pp. 21-24,

which was read and considered by the trial court) :

"Mr. Moore. Q. Mr. Carter, in what con-
nection did you make the suggestion to Mr.
Johnson in these conversations or negotiations
in respect to any award of the general average?
How did that come up in the conversation ?

A. I told Mr. Johnson that Wilson Bros,
might likely receive more under the general
average than we would be willing to pay him at

that time as a settlement. He replied that he
did not want to wait for any possible collec-

tions from any underwriters, but his firm

wanted their money.
Q. If I understand you correctly, the actual

overlap over and beyond the period specified

in the charter was less than the time that the

'Columbia' had been standing by the *Cuzco',

is that correct?

A. Yes sir.

Q. Well did you, or did you not state to Mr.
Johnson in the course of these negotiations that

Grace & Co. would claim for this overlap as

general average?
A. Yes, he understood that fully. All ex-

penses of the steamer standing by we were to

claim under the general average as customary,

and Mr. Johnson understood that fully.

Q. Well, then, in the negotiations or dis-

cussions between you, not only was discussed

the mere fact that the vessel was 16 days and
17 hours late in arrival, but the circumstances

under which that overlap had arisen, is that

correct ?

A. Yes, exactly.

Q. And the further fact that there would

be a claim for salvage or for overlap, or what-

ever it might be termed, made by Grace & Co.

in the general average?
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A. Yes, ail expense account I would call it;

we claimed for all expenses.

Q. Well, how then did you suggest to him
that he might be allowed more than the general
average that Grace & Co. would be willing to

voluntarily pay him?
A. Frequently the underwriters are very

generous in their estimate of the services or the
—yes, the services of a vessel under such cir-

cumstances; in other words, the underwriters
endeavor apparently to fully reimburse owners
of vessels for such out-of-pocket expenses which
they may undergo in going to the assistance

of other vessels.

Q. In other words, you thought that the un-
derwriters might make an award here that

would more than actually reimburse Grace &
Co., and which would entitle or might entitle

Wilson Bros. & Co. to more than the bare
amount of their check here for the period of the

'Columbia's' detention?
A. Yes sir.

Q. And did you so express yourself to Mr.
Johnson?

A. Yes sir.

Q. And this was prior to the settlement be-

ing arrived at whereby you paid Wilson Bros.

& Co. this $11,626.79?"

A. Yes sir.

Q. And is your recollection positive on the

point, Mr. Carter, that when you suggested to

Mr. Johnson that he await the result of the

general average that he declined so to do and
stated he preferred the cash settlement?

A. Absolutely.

Q. Bid you understand that that cash set-

tlement, and was it your intention that that

cash settlement included the overlap of the

charter hire and the circumstance that that

overlap had accrued through the standing by
of the vessel?
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A. Mr. Dorr. I want to put in an objection
to that. I believe the statement produced here
shows the terms of the settlement.

Mr. Moore. I think the statement is full

enough too, the objection may be noted, and I
will ask you the question that it be subject to

the objection already made.
Q. At the time the settlement of $11,626.79

was made and paid, Mr. Carter, did you under-
stand that it included all claims of Wilson
Bros. & Co. arising out of the standing by of
the 'Columbia' for this period of 21 days by
the 'Cuzco,' and any award that might be made
on account of them standing by, whether for
salvage or other purpose?
A. Yes, that was my understanding in re-

spect to the award that was actually made in

the general average."

Mr. Carter likewise testified in open court as

follows

:

''Q. Now prior to the time of the payment
of Johnson Brothers arising out of that deten-

tion, did you have any conversation with Mr.
Johnson concerning the cause of the detention?

A. Yes.

Q. Generally, and in substance and briefly,

what did that conversation consist of? (101).

* * * * * * *

A. When Mr. Johnson heard that we had
ordered the vessel into Salaverrv to stand by
the 'Cuzco', he demurred and said that it might
prejudice his sale of the vessel, and insisted

that there Was great probability of delay,

which would bring the vessel beyond her ulti-

mate charter date. And at that time I took up
with the Tuiderwriters as to whether we could

release the vessel or whether it was proper

—

only proper that we should keep her there, and
also wait for the arrival of the 'Santa Alicia,'



32

another steamer of ours which was bound by
Salaverry. As I remember, the first notice I
got from Mr. Johnson was a letter demanding
that any additional time over the charter party
period, we should pay these owners $3,000 per
day, which was far greater than any amount
we had any idea of paying, and was really the
basis of the start of my negotiations with Mr.
Johnson. We started from his original demand
of $3,000 until we arrived at the amount we
finally settled for, which was about $850 a day.

Q. Now, during the course of those conver-
sations, Mr. Carter, what, if anything, was said

in respect to the general average or salvage?
A. Well, yes; I advised Mr. Johnson not to

hold us up, vou might sav, for a settlement at

this time" (101-102).

* * -x- * * * *

''Q. Well, this settlement that was made
through Mr. Johnson was that intended to be
in full of all claims on behalf of Wilson Broth-
ers at that time?

A. Yes, that was final settlement.

Mr. Hengstler. I object to that, if your
honor please.

The Court. That is in the nature of a con-

clusion" (106).

''The Court. Q. Was there anything said

about the salvage beyond what you have stated ?

A. Yes, that is practically all. The point

of salvage was not expressly considered in one

measure, but we always referred to it as ex-

penses collectible under general average, the

vessel not reallv having been of any assistance

to the ship" (111).
''Q. Mr. Carter, you stated to Mr. Johnson

what the vessel was doing down there?

A. Yes ; he knew what she was doing.

Q. And so far as the salvage service ren-

dered by the vessel was concerned, it was com-

paratively small, was it not?

A. Yes; and he knew about it" (111-112).



In fact it conclusively appears that neither John-

son nor Carter considered the payment to be made

by the underwriters of the ^'Cuzco" as ''salvage"

in the legal sense of the word, i. e., as

''the reward allowed for a service rendered to

marine property-, at risk or in distress, by those

under no obligation (independent of statute)

to render it, which results in benefit to the

property it eventually saved." (Hughes, Ad-
miralty, p. 134.)

Both considered the services of the SS. "Colum-

bia" to have been negligible and of no material

assistance to the SS. "Cuzco." The fact that the

underwriters desired her assistance created a situ-

ation where large claims would inevitably arise by

reason of the termination of her charter and Wil-

son's consequent right to a claim for the overlap.

The payments to be made by the underwriters were,

therefore, properly regarded as general average

charges to cover the claim for the overlap.

In view of the surrounding circumstances attend-

ing the settlement, the argument that it covered

merely overrun charter hire does not seem consist-

ent with the truth. The detention at Salaverr}^ and

the overlap of the charter party were in substance

and effect one and the same thing. No overlap

would have resulted except for the detention at

Salaverry. Had it not been for said deviation, the

SS. "Columbia" would have arrived in San Fran-

cisco between the 14th and 17th of March, or at

least nine (9) days before her charter expired. A
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settlement of one claim, therefore, included the

other, and this is in actual fact the truth of the

whole controversy.

Mr. Carter's testimony reads (106) :

''Q. Well, this settlement that was made
through Mr. Johnson, was that intended to be
in full of all claims on behalf of Wilson Broth-
ers at that time?
A. Yes; that was final settlement."

(1) The Parol Evidence Rule Has No Application to This

Case.

(a) The Voucher and Statement Given Libelant Do Not

Constitute in and of Themselves a Written Contract.

Beginning on page 37 of appellants' brief, the

contention is advanced that:

1st. The voucher and statement (104) pre-

sented by Grace & Company to Wilson & Co.

constitute a written contract between the par-

ties;

2nd. Such written contract is not subject to

explanation by parol evidence.

It is apparent that counsel has mistaken the force

of the evidence. Grace & Company's defense in

substance was that Carter and Johnson entered into

an oral agreement of compromise and settlement.

The evidence of such agreement existed, not merely

in the testimony of the parties, but in the above

voucher and statement, as well as the facts implied

by all of the circumstances of the transaction. The

documents themselves do not constitute the agree-

ment, but they are evidence, nevertheless, that an

agreement was entered into, and the terms and con-
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ditions of the agreement can only be ascertained by

parol evidence.

No objection to the introduction of the evidence

was made in the court below and the question does

not seem open to discussion in this court. A con-

tract may always be explained by reference to the

circumstances under which it was made and the

matter to which it relates (Calif. C. C. Sec. 1647),

and this rule applies to oral as well as written

agreements (Clay v. Walton 9 Cal. 328). See like-

wise Calif. C. C. P. Sees. 1856 and 1860.

The test (in California at least) of whether a

writing constitutes the actual contract between the

parties, or is merely evidence of an oral contract,

is—Does the writing on its face purport to be a

complete expression of the whole agreement?

''The question whether a writing is upon its

face a complete expression of the agreement
of the parties is one of law for the court, and
the rule which governs the court in its deter-

mination has been well stated as follows: 'If

it imports on its face to be a complete expres-

sion of the whole agreement—that is, contains

such language as imports a complete legal ob-

ligation—it is to be presumed that the parties

have introduced into it every material item and
term; and parol evidence cannot be admitted
to add another term to the agreement, although

the writing contains nothing on the particular

one to which the parol evidence is directed.'
"

Harrison v. 3IcCormick, 89 C^al. 327, p. 330.

See also.

Empire Investment Co. v. Mort, 169 Cal. 732;

Johnson v. Bihl) Lhr. Co., 140 Cal. 95.
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It is apparent on the face of the voucher and

statement forwarded to Wilson Bros, by Grace &

Co. that it does not contain the terms of the agree-

ment and was not intended by the parties as a writ-

ten expression of said agreement. Nowhere does

the statement recite the long negotiations between

the parties; nor does it furnish any means of ascer-

taining how the rate of $25,650 per month was ar-

rived at; nor any explanation of the various items

of the account, such as "simdry claims $1899.43",

and it further includes the usual ''E. & O. E", or

** errors and omissions excepted."

As a matter of law, however, it has been held

that a mere check attached to a statement does not

constitute a written contract of accord and satis-

faction, such as appellant attempts to fasten upon

Grace & Co., but that on the contrary the question

is one of the intention of the parties to be deter-

mined from all the circumstances.

a* * * 'The intention of the parties must
be determined from all the circumstances at-

tending the transaction, and the legal effect of

the conduct of the parties is for the court to

pronounce.' (Creighton v. Gregory, 142 Cal.

41; 75 Pac. 571). 'To constitute a valid accord

and satisfaction, not only must it be shown that

the debtor gave the amount in satisfaction, but

that it was accepted by the creditor as such.

The agreement need not be express, but may be

implied from circumstances.' (Perin v. Cath-

cart, 115 Iowa, 553; 89 N. W. 12.)"

Lapp-Gifford Co. vs. Muscoy Water Co., 166

Cal. 25.
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In Meyer v. Cowell Lime etc. Co., 21 Cal. App..

602, the court said:

"In the case at bar the debtor simply sent a
statement and a check for the balance shown
by such statement, and the creditor gave a re-

ceipt for the amount of the check. Nowhere
upon the check nor upon the statement, nor
upon the receipt, was it stated that the check
was offered upon condition that it be accepted
in full payment. No case has been called to

our attention where it has been held that the

acceptance of a check corresponding in amount
with the balance shown by the statement sent

with the check, by the creditor, constituted as

a matter of law an accord and satisfaction, un-

less the check upon its face contained a state-

ment that it was in full payment, or unless the

offer was clearly in some unequivocal way made
upon such condition."

It is not until evidence of the intention of the

parties and the surrounding circumstances of the

transaction appear that a check and statement con-

stitute an accord and satisfaction or final agreement.

For such purposes, parol evidence is unquestionably

admissible.

In B. <& W. Engineering Co. v. Bomn, 23 Cal. App.

164, the syllabus reads:

"Parol evidence, even though it involves the

subject matter of an executory contract which
in itself would be within the statute of frauds,
may be resorted to for the purpose of proving
performance in satisfaction of the accord."

The rule is well stated in 1 C. J. p. 581, Section

145:

"Parol Evidence. A plea of accord and sat-
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isfaction may be supported by parol evidence
that promissory notes were delivered and ac-

cepted in settlement, without producing such
notes or accounting for their non-production.
And that a debtor tendered to his creditor a
check in full settlement of the claim of the
creditor may he established by parol, as ivell as

by writingy both constituting original evidence

of the fact."

In Cristler v. Williams, 130 S. W. 608, the court

said, at page 610:

" * * * The fact, however, that in the case
before us the evidence that the check was ten-

dered in full settlement is oral, instead of in

writing, can make no difference. Both alike

constitute original evidence of the fact, and the

evidence herein quoted we think conclusively

shows that appellant, in offering the check, did

so under such circumstances and accompanied
with such declarations as amounted to the con-

dition that, if it was accepted, it must be ac-

cepted by appellees in full satisfaction of the

controversy."

Conversations relating to an accord and satisfac-

tion which are alleged to constitute or lead up to

an agreement are always admissible.

Armstrong v. Larsen, 186 Pac. 97

;

Barnett v. Rosen, 126 N. E. 386;

Jewett V. Edison Co., 274 Fed. 30.

The testimony of both Carter and Johnson shows

that a dispute existed; that negotiations were en-

tered into for the purpose of effecting a settlement,

and that finally a check with a statement attached

was sent bv Grace & Co. to Wilson Bros. In the
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absence of such testimony, the mere statement itself

is meaningless—it is not and. does not purport to be

a written contract.

Prof. Williston in his work on '^(7o^fraces'' states

the rule of law applicable to this situation as fol-

lows:

"* * * Since it is only the intention of the
parties to adopt a writing as a memorial which
makes that writing an integration of the con-
tract, and makes the parol evidence rule ap-
plicable, any expression of their intention in

the writing in regard to the matter will be given
effect. * * " The parties, however, rarely
express their intention upon this point in the
writing, and if the court may seek this inten-

tion from extrinsic circumstances, the ver}^

fact that parties made a contemporaneous oral

agreement will of itself prove that they did not
intend the writing to be a complete memorial.
The only question open would be whether such a
contemporaneous oral agreement was in fact

made. Even if the oral agreement is repug-
nant to the writing, what was orally agreed
would be of equal importance with what was
written, since its existence would prove that

there was no complete integration of the con-

tract in regard to the matter to which it re-

lated." (Vol. II, p. 1226.)

(b) If the Voucher and Statement Constitute a Written Agree-

ment, Parol Evidence Is Nevertheless Admissible to Show

What Items Were Covered Thereby.

The position taken by appellants is apparently

this: That "Salvage" as such was not expressly

written across the face of the statement furnished

Wilson Bros, and was therefore not included in the

settlement (App. Brief, p. 37). To this contention,
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even if we assume the statement constituted a writ-

ten agreement, there are two answers:

In the first place: The statement is ambiguous

in that the phrase "hire at $25,620" per month
contradicts the charter party hire of $350 per day

($10,500 per month) and parol evidence is therefore

admissible to explain how the figure of $25,650 was

arrived at and what items it was intended to in-

clude. It is apparent that the parties w^ere not

using language in its strict legal sense as the pay-

ment for the overrun charter period was properly

''damages" for breach of charter party. In any

event, the word "hire" as a matter of law may
include many items in addition to payment for

freight. Thus in Grimherg v. Columbia River

Packers' Association ^ 47 Ore. 257, 8 Ann. Cas. 491,

the court was called upon to construe the terms of

a charter party to determine whether or not the

w^ord "hire" comprehended merely freight moneys

or the entire expenses of the vessel, such as out-

fitting, wages of the officers and crew, expenses

of operation, etc., and reached the conclusion that,

"the use of the term 'hire' like the word 'char-

ter' is not inconsistent with the idea of a cove-

nant or agreement only for freighting accom-

modations aboard ship",

but, on the contrary may be used to cover other

services of the vessel herself. The court said:

"It reads, in effect, that the second party

'does covenant and agree to charter and hire

said vessel' and 'to pay for the charter of said

vessel, including the captain's salary, during

the voyage', $1500 on the day of acceptance of
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the vessel, and $1500 per month until 'said ves-

sel is discharged of all her cargo'. The clause

runs in covenant and agreement by its direct

terms; that is to say, it is a covenant to charter

and hire, and to pay the stipulated sum of

$1500 per month for the charter. The use of

the term 'hire', like the word 'charter', is not
inconsistent with the idea of a covenant or
agreement only for freighting accommodations
aboard ship. Says Mr. Justice Bliss, in Adams
V. Homeyer, 45 Mo. 545, 100 Am. Dec. 391:

'Nor can anything be inferred from the re-

peated use of the term "hire", for the word may
as well apply to the i)rice for service as of a

lease'."

The testimony of both Carter and Johnson in con-

nection with the rate of $25,650, or $500 per day in

excess of the charter party rate, shows that it w^as

based upon the detention at Salaverry which was

understood and agreed to have been the cause of the

overlap.

In the second place: The items of an account are

always open to explanation by parol for the purpose

of ascertaining what claims were intended to be

covered thereby.

In Carpenter v. Markham, 172 Cal. 112, suit was

brought for extras, although a receipt in full had

been signed by plaintiff. The court said, page 115

:

"Analyzing next the receipt, that instrument,

it is true, declares over plaintiff's signature

that he has received (payment) 'in full as per
contract for house'. But it is only a receipt,

and a receipt is alw^ays open to evidence con-

tradicting or explaining its terms. Even if it

be considered a release instead of a mere re-
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ceipt, the question of what is released thereby is

open to explanation and elucidation by parol
evidence. (Civ. Code, Sees. 1647, 1648; Stuffle-

beem v. Arnold, 57 Cal. 11; Field v. Austin,
131 Cal. 379, 383 (63 Pac. 692) ; Moore v. Copp,
119 Cal. 429 (51 Pac. 630); Jersey Island
Dredging Co. v. Whitney, 149 Cal. ' 269 (86
Pac. 509, 691) ; Davis v. Diamond Carriage etc.

Co., 146 Cal. 59 (79 Pac. 596); California
Packers Co. v. Merritt Fruit Co., 6 Cal. App.
507 (92 Pac. 509).) It was precisely this evi-

dence in elucidation and explanation of this

receipt which the court, after admitting it,

struck out, with evidence touching the nature
and value of the extras."

In Hatvley Co. v. Boder & Co., 15 Cal. 44, parol

evidence was held admissible to show what particu-

lar accounts were covered by a general voucher.

In Snodgrass v. Parks, 79 Cal. 56, parol evidence

was held admissible to show that a receipt which

recited that the money was paid on account of a

contract of purchase was really received in payment

of rent.

In California Packers Co. v. Merritt Fruit Co.,

6 Cal. App. 507, a release "in full payment, satis-

faction and discharge of all claims and demands of

every kind and nature" was held open to parol

evidence to show what particular claims were re-

leased and what w^ere not.

See also:

Channel Commercial Co. v. HouseJian, 20

Cal. App. 647;

Winans v. Hassey, 48 Cal. 634

;
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Jersey Island Co. v. Whitney, 149 Cal. 269

;

Culver V. Newhart, 18 Cal. App. 614.

It can hardly be questioned, in view of the cir-

cumstances of the parties, that the "hire" so called

was based upon the expense incurred by the deten-

tion of the ship at Salaverry and that both parties

therefore understood fully what was covered by

this item in the statement. Assuming counsel's

contention to be correct—that the statement consti-

tuted a written contract—the parol evidence goes

no further than to show that the settlement agreed

upon included detention at Salaverry as the cause

of overlap and the consequent right of Wilson Bros,

to increased hire.

(c) The Voucher and Statement Are Competent Evidence of the

Agreement of Settlement.

As pointed out above, the fact that an agreement

exists along with some written document does not

necessarily imply that the agreement is embodied

in the writing. The problem, as Prof. Wigmore has

pointed out, is one of "integration"—Is the writing

a mere memorandum or an actual contract in

writing? (5 Wig. Evidence, 2d Ed., p. 306) :

"Sec. 2429. No Integration at all; Casual
Memoranda. The mere circumstance that some
writing has been made by parties, for the

better recollection of the terms of their trans-

action, does not of itself make that writing the

sole memorial of the transaction, even to the

extent covered by the writing. There may
have been no integration at all, in spite of the

written notes; i. e. no attempt to make the

writing embody the transaction or any part of
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it, but merely to furnish an aid to the writer's

recollection of a written admission for the other
party's satisfaction. The essential idea re-

mains for it, that the writing is something dis-

tinct from the transaction itself. There can
hardly be any precise test; the circumstances
of each case, as indicating the parties' intent,

must control."

If the writing does not purport to be a contract,

then the parol evidence rule has no application.

2 WilUston, Contracts, p. 1225 (Sec. 632):

"The parol evidence rule does not forbid the

contradiction of an instrument which merely

purports to recite facts—like a receipt."

And further, Sec. 646, p. 1252

:

"As the basis of the parol evidence rule is

that a certain writing or writings have been

agreed upon by the parties or assumed by them

as an integration or memorial of their agree-

ment upon a certain matter, it necessarily

follows that any transaction between them,

outside of this memorial, cannot affect their

obligations in regard to the matter. It will

be of no consequence whether such outside mat-

ter is oral or written."

See also Held v. Keller, 135 Minn. 192; 160 N. W.

487, 490.

That a mere statement of account does not con-

stitute a contract in writing, but on the contrary

merely evidence of such a contract, is well settled

by the authorities. The statement in question is

"evidence", but, like any other evidence of a fact,

it may be corrected, extended or amplified. For
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this purpose the character of such other or addi-

tional evidence is immaterial, i. e., it may be by

parol testimony, writings, material objects, etc.

In 22 C. J. 1142, 1529, the rule is stated as follows

:

"Writings Not Contractual nor Amount-
ing TO Disposition of Property. A writing
which does not vest, pass, nor extinguish any
right either by contract, operation of law, or

otherwise, but is used as evidence of a fact, and
not as evidence of a contract or right, may be
susceptible of explanation by extrinsic circum-
stances or facts. This rule applies to account
books, bills of parcels, letters, memoranda, re-

ceipts, statements of account, statements of loss

furnished to an insurer, and other writings of

a non-contractual nature."

In Bank of British North America v. Cooper, 137

U. S. 473 (34 L. Ed. 759), a cable transfer of

money was made and a bill rendered therefor.

Parol evidence was nevertheless held admissible to

show the manner in which the transfer was con-

templated.

"After the testimony was closed, counsel for

the defendant moved to strike from the case all

parol evidence tending to affect the legal con-

struction of the bill heretofore quoted, which
motion was overruled. The contention now is

that that bill stated the contract, with all its

terms, and, being in writing, could not be varied

or controlled by parol testimony. But this

contention begs the question. The mere receipt

of a bill of parcels or bill of lading,

on payment of money or delivery of goods,

is not necessarilv an assent to the proposi-

tion that such bill of parcels or bill of lading

states the contract and the whole contract

between the parties. Such bills may or may
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not be the contract. They may be nothing
more, and intended to be nothing more, than
memoranda or receipts. Whether they are the
entire contract, or simply in the nature of re-

ceipts, is not a question of law for the court,

but one of fact for the jury."

In Hastetler v. The State, 62 Ind. 183, parol evi-

dence was held admissible to show the manner and

circumstances under which an account of settlement

between county treasurers was made up.

In Barger v. Collins, 7 Har. & J. 213 (Md.), parol

evidence was admissible in an action for work and

labor done, where a statement of settlement was

made, to show that the items thereof were partner-

ship accounts and not a conclusive settlement. The

court said:

"The plaintiffs having produced in evidence

the written settlement, made between Walter F.

Athey and James W. Collins, this Court thinks

it was competent for the defendant to show,

that the items in the settlement were partner-

ship claims due by Collins to Athey and
Barger, and to Shoemaker and Athey, and that

the testimony offered by the defendant is ad-

missible for that purpose. An account stated

is not conclusive upon the parties who made it,

but may, by either of them, be contradicted,

modified or explained, by other testimony than

is afforded by the settlement itself. The de-

fendant is at liberty to prove, that although

upon its face it purports to contain debts due
to Athey alone, yet that in truth and in fact,

it was intended as a liquidation of the partner-

ship claims of Athey and Barger, and Shoe-

maker and Athey, made by one partner, as the

agent and for the benefit of all; and in a suit,

in the name of the firm, the settlement, with
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such explanatory proof, might be given in evi-

dence, to support an insimui computassent. It

hence follows, that the testimony offered by the

defendant was competent, as shownig that this

action could not be supported for the want of

proper parties plaintiffs."

In Park v. Miller, 27 N. J. L. 338, plaintiff sued

for services and advancements on the sale of cattle

in addition to an account which they liad i-endered

to defendants together with a check for the balance

shown thereon. The defense was that the rendering

of the account and giving a check foi' Ibe balance

thereof constituted an absolute payment as to which

parol evidence was not admissible.

Held:

"The rule excluding parol evidence to alter

or control the interpretation of a written con-
tract, only applies when the entire contract has
been avowedly put in writing by the parties,

where they have unmistakably declared the
writing to be the record of their intentions.

It cannot relate to written memoranda not
signed by the parties, not purporting to be a
contract, but mere evidence in writing from
which a verbal contract may be inferred, which
the parties have not reduced to writing.'' * * *

"Neither the account delivered, nor the ac-

count and check taken in connection, constitute

any written contract certainly showing that
such was not the agreement of the parties. The
defendants do not insist that the whole agree-
ment between the parties is contained in the

check and account rendered; they offered to

show, and did give evidence to that effect, that
they were not the whole agreement. Where
part, only, of a contract has been reduced to

writing, and it so appears by the writings, and
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the verbal contract was entire, it may be
proved by parol. '

'

In 1 C. J. p. 581, Sec. 145, it is said:

''And where the alleged accord and satisfac-
tion consists in part payment of a disputed
claim, parol evidence is competent to show the
fact of the dispute and that it was a bona
fide dispute. Where the terms of a written
agreement leave it in doubt whether the claim
assigned was intended to operate as full satis-

faction or only on account of the claim in

suit, parol evidence is admissible to remove this

doubt. Where an agreement of release from a
judgment recites as a consideration the pay-
ment of a sum less than the judgment, the

judgment debtor may show that waiver of the

right of appeal w^as also a part of the consid-

eration. Parol evidence is also admissible to

prove an accord and satisfaction with a county
board in the absence of any written records of

the board. Where the defense was an accord
and satisfaction between the attorneys in a
prior action, it was proper to exclude the testi-

mony of defendant's attorney as to interviews

between himself and plaintiff's attorney re-

specting the settlement, it appearing that the

interviews were in the absence of plaintiff and
her agents, and there being nothing to show
that the inquiry related to matters within the

authority of the attorney."

The voucher and statement in effect amount to

no more than a receipt (People v. Swigerf, 107 111.

494, p. 504; State v. Moore, 54 N. W. 866; Moore v.

Graneau, 58 N. W. 179, 180), and the rule is ele-

mentary that parol evidence is always admissible to

explain or vary a receipt.

Winans v. Hassey, 48 Cal. 634;

Jersey Co. v. Whitney, 149 Cal. 269.
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(2) The Agreement of Accord and Satisfaction Is Sup-

ported by Valuable Consideration.

Appellants contend (App. Br. p. 44) that the

agreement of settlement between Wilson Bros, and

W. R. Grace & Co. was not supported by sufficient

consideration. It is shown, however, by the evi-

dence that the overlapping of the charter party was

due to the fact that the "Columbia" was detained

off Salaverry, and had there been no detention

there would have been no overlapping ; consequently,

Wilson Bros. & Co. would not have been entitled to

any amount whatsoever in excess of the charter hire

provided by the terms of the charter party. The

actual amount paid by Grace & Co., however, in-

cluded not merely charter hire at $350 per diem

in accordance with the terms of the charter party,

but an additional amount of $500 per diem plus the

normal hire of $350 per diem, or the sum of $850

per diem. The situation is clearly distinguishable

from the authorities cited by appellants, all of which

are cases wherein that one party was legally liable

for the exact amount alleged to have been paid in

full compromise and settlement. There is no evi-

dence in this case showing that W. R. Grace & Co.

was ''legally'' liable to Wilson Bros, for the sum

of $13,842.12 credited on the statement of account

for the overlap charter hire period. On the con-

trary, this amount was the amount agreed to by

Wilson Bros. & Co. after repeated negotiations be-

tween Mr. A. B. Johnson of that firm and Mr. Gale

H. Carter of W. R. Grace & Co. There is no basis
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therefore, for claiming that Grace & Co. was legally

liable to libelant for the exact amount which was

paid by Grace & Co. to the libelant.

Even if it be assumed, however, that the oral

agreement was not one of accord and satisfaction,

but merely the compromise of a disputed claim,

then the fact that payment to Wilson Bros. & Co.

was made immediately, to wit on April 24, 1917,

and not made in accordance with the general

average adjustment, is sufficient consideration to

support the agreement under the rule that a pay-

ment of a less amount made in advance of the due

date is a good and valuable consideration. It is

shown by the evidence that Wilson Bros, had sold

the SS. '^Columbia" prior to the termination of

her charter party, and that they were anxious to

clean up all their outstanding accounts, and that

they did not wish to wait for their money until the

average adjustment was prepared and settled. It

was understood at the time that the overlap of the

charter party had been caused by the detention of

the vessel at Salaverry and that therefore the

compensation for such detention included part of

the damages to be paid to the owner for the inevit-

able overlap of the vessel. All of these payments

were thought at the time to be fully taken care of

by the sum of $1000 per day which the underwriters

tentatively agreed to pay in general average. John-

son refused to wait until the adjustment was com-

plated as he had sold the ''Columbia" at a large

profit and had no further interest in her; and he
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wanted his money immediately. Grace & Co., on the

other hand, were required to wait almost four years

before they received from the interested under-

writers the amount of the expense which they had

actually incurred by reason of the detention of the

"Columbia" at Salaverry.

1st. The Payment of a Less Amount Made in Advance of the Due

Date Is Supported by Good and Valuable Consideration.

1 C. J. p. 544 (Sec. 48)

;

13 C. J. p. 355 (Sec. 213), p. 357 (Sec. 217)

;

1 Williston, Contracts, p. 262.

In Verij v. Levy, 13 How. 345, 14 L. E. 173, the

Supreme Court said, at page 180:

"An agreement to give a less sum for a
greater, if the time of payment be anticipated
is binding; the reason being, as expressed in
Fennel's case, 5 Co. R. 117, that peradventure
parcel of the sum, before the day, would be
more beneficial than the whole sum on the dav.
(Coke's Lit. 212, b; Com. Dig. Accord B. 2;
Brooks V. White, 2 Met., 283.) And when the
time of payment is not anticipated, the law
deems the delivery of specific articles a good
satisfaction of a money debt because it will

intend them to be more valuable than the
money to the creditor who has consented to the
arrangement. (Bac. Ab., Accord, A; Fennel's
case, 5 Co. R. 117; Booth v. Smith, 3 Wend.
QQ; Kellogg V. Richards, 14 Wend. 116; Stein-

man V. Magnus, 11 East, 390; Lewis v. Jones,
4 B. & C. 513.)"

And, as stated in Chicora Co. v. Dnimn, 91 Md.

144, 46 Atl. 347,

"It is needless to multiply citations in sup-

port of a proposition so clear on principle."
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Therefore, even if no accord and satisfaction was

entered into, the compromise between Carter and

Johnson was supported by sufficient consideration.

2nd. The Oral Agreement Between Carter and Johnson Consti-

stituted an Accord and the Money Paid by Grace & Co. and

Accepted by Wilson Bros, in Satisfaction Thereof Constituted

Full Consideration for the Agreement.

The evidence set forth in the record conclu-

sively establishes an agreement of accord, which

was fully satisfied by the payment by W. R. Grace

& Co. to Wilson Bros., on April 24, 1917, of the sum

of $11,626.79.

The principle of accord and satisfaction is so

well established that extended citation of authorities

is wholly unnecessary.

California Civil Code provides:

^'Sec. 1521. Accord, What. An accord is

an agreement to accept, in extinction of an
obligation, something different from or less than
that to which the person agreeing to accept is

entitled.
'

'

''Sec. 1522. Effect of Accord. Though the

parties to an accord are bound to execute it,

yet it does not extinguish the obligation until

it is fully executed."

''Sec. 1523. Satisfaction, What. Accept-

ance by the creditor, of the consideration of an
accord extinguishes the obligation, and is called

satisfaction.
'

'

See also 1 Cal. Jur. pp. 131 and 132.

At the time Grace & Co. sent to Wilson Bros, the
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check for $11,626.79, Wilson Bros, knew that full

settlement for this amount had been agreed upon,

and the acceptance of the check under these circum-

stances constituted good and valuable consideration

for the settlement.

^'If the parties are dealing orally with one
another and the debtor offer the creditor a check
in full satisfaction which the creditor takes, it

must be inferred that he assents to the terms.
If the creditor refuses to receive the check in

full satisfaction and yet takes it, either he must
have assented to the terms, or the debtor must
have assented to the creditor's refusal, for the

voluntary giving of the check by one, and the
taking it by the other, if neither misunderstood
the words that were spoken, necessarily indi-

cate assent, and it becomes a question of fact,

what the bargain was to which they assented.

So if the debtor laid down the check and de-

parted, saying, if this is taken it is full satis-

faction (and similarly if the debtor sends the

check with a like notice), and the creditor takes

it, saying nothing, his taking will be equivalent

to an expression of assent to the offer, what-
ever his mental intent; and if he indicate by
some act or word not brought home to the debtor

at the time that he takes the check that his in-

tention is not to treat the debt as satisfied, he

should still be regarded as assenting to the

terms of the debtor's offer, for under the cir-

cumstances the debtor has reason to suppose

that the taking of the check is an expression

of assent unless informed to the contrary."

3 WilUston, Contracts, p. 3178, Sec. 18,55.

See also:

Lapp-Gifford Co. v. Mvscoy Watc]' Co., 166

Cal. 25

;

Meyer v. Cowell Lime Co., 21 Cal. App. 622.
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The authorities, therefore, fully support the find-

ing of the trial court (136) :

''* * * It is claimed that testimony tending
to show a settlement and compromise, varied
the terms of a written contract, but it is well
settled that a mere statement of account or re-

ceipt, is not a written contract withiii the mean-
ing of this rule. The claim that the settlement
was without consideration is equally unfounded.
The rate of hire after the expiration of the
charter period was not fixed by contract and the

$855 per day was ample consideration for both
the hire and the salvage claim, if as a matter
of fact the latter claim was embraced in the

settlement" (136).

III.

PAYMENT MADE BY THE UNDERWRITERS OF THE SS.

"CUZCO" TO W. R. GRACE & CO. WAS NOT "SALVAGE"
WITHIN THE MEANING OF THE CHARTER PARTY
BETWEEN W. R. GRACE & CO. AND WILSON BROS. & CO.

Strenuous efforts have been made by appellants

to show that the services of the SS. '' Columbia" Avere

of such nature as to entitle that vessel to a salvage

award against the SS. "Cuzco" (App. Br. p. 14, et

seq.). Be that as it may, the fact remains that

Grace & Co. was actually paid for the detention of

the vessel off Salaverry by the underwriters of the

SS. ^^Cuzco" through the medium of a general

average award. The payment therefor constituted

general average and not salvage and is not within

the contemplation of the charter party. Had Grace

& Co. actually libeled the SS. "Cuzco" for salvage,
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the amount recoverable in admiralty would certainly

not have exceeded the sum of $1000.

The Alcazar, 227 Fed. 633;

The Lamington, 86 Fed. 685 and note.

The amount paid in general average, however, is

not fixed by the principles governing a salvage

award. The essential elements of a salvage service

are well understood.

''Three elements are necessary to a valid

salvage claim: (1) A marine peril. (2) Ser-
vice voluntarily rendered when not required
as an existing duty or from a special contract.

(3) Success in whole or in part, or that the

service contributed to such success."

35 Cyc. 720-721.

In general average, on the other hand, the under-

writers are often inclined to be more liberal than

a court of admiralty whose judgment is limited by

well fixed principles of law. This entire situation

was carefully explained to Mr. Johnson during the

negotiations for settlement:

"Q. Well how then did you suggest to him
that he might be allowed more than the gen-
eral average that Grace & Co. would be willing
to voluntarily pay him %

A. Frequently the underwriters are very
generous in their estimate of the services or
the,—yes, the services of a vessel under such
circumstances; in other words, the underwriters
endeavor apparently to fully reimburse owners
of vessels for such out of pocket expenses which
they may undergo in going to the assistance of
other vessels.

Q. In other words, you thought that the
underwriters might make an award here that
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would more than actually reimburse Grace &
Co., and which would entitle or might entitle

"Wilson Bros. & Co. to more than the bare
amount of their check here for the period of

the 'Columbia's' detention'?

A. Yes sir.

Q. And did you so express yourself to Mr.
Johnson ?

A. Yes sir."

{Cartels Deposition page 23.)

Five years after Johnson refused to abide by the

result of the general average on the ''Cuzco", during

which time W. R. Grace & Company had gone

ahead and settled all outstanding accounts on his

representation that he was not interested in the

general average, appellee now finds itself confronted

by litigation and forced to further and additional

expense over claims long since compromised and

settled. The situation is analogous to a case of dis-

agreement between part owners of vessels—if one

group ventures forth against the will of the other,

the latter are not entitled to any share of the pro-

ceeds (Hughes, Admiralty, p. 338-339). Since the

parties hereto were in effect part owners of the

services of the vessel, Johnson's refusal to await

the final decision of the imderwriters of the ''Cuzco"

should disbar him from now claiming any part of

the amount so paid.
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CONCLUSION.

The trial court found upon the testimony of wit-

nesses personally before it that Wilson Bros. & Co.

were not entitled to any recovery whatsoever from

Grace & Co. by reason of (1) the agreement and

compromise entered into between Carter and John-

son in April, 1917, and (2) the fact that there was

no net salvage recovered by Grace & Co. to be

divided with the owners of the SS. "Columbia".

It is further apparent that the conclusions reached

in appellants' brief have no support either in the

evidence or in the law of the case. There was no

''exact amount" due Wilson Bros, for overrun

charter hire, but, on the contrary, the amount paid

was the result of negotiations between Johnson and

Carter commencing with a demand of $3000 per

day on the part of Wilson Bros, and ending with the

final amount paid by Grace & Co.

It is further apparent that, had there been no

salvage service, nothing would have been due Wilson

Bros., for the reason that the vessel would have

arrived in San Francisco before the termination of

her charter and consequently Wilson Bros, would

not have been entitled to any payment whatsoever in

addition to the ordinary charter hire. Inasmuch as

the clause in the charter party giving the parties

equal benefits to any salvage makes them joint ad-

venturers, and further that the charter itself was
not a demise, the claims of Wilson Bros, that the

detention was without their consent and constituted
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a conversion of the vessel must be regarded as

mere ''conclusions" without any legal foundation.

In view of the positive statements of Mr. Carter

with respect to the execution of the settlement, the

testimony of Mr. Johnson, "I don't remember when

the settlement was made"; "I don't remember any

such suggestion being made to me", and "Oh, I don't

think so" (53-54), fully sustains the finding of the

trial court upon the conflicting evidence before it.

We respectfully submit, therefore, that the judg-

ment of the lower court should be affirmed.

Dated, San Francisco,

November 5, 1924.
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